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INTRODUCTION 

Everyone hates a retcon. Short for ‘retroactive consistency,’ it is “a literary device 

in fictional story telling whereby facts and events established through the narrative itself 

are adjusted, ignored, supplemented, or contradicted by a subsequently published work 

that recontextualizes or breaks continuity with the former.” Wikipedia, Retroactive 

Continuity (accessed August 29, 2025).1 Historically, it was reserved for use in fictional 

pieces of work—think films and television series—to retrospectively impose a different 

reality over top of previously described events. The “Dream Season” of Dallas, is an 

example. When the writers wanted to undo the death of a beloved character in Season 9, 

they opened Season 10 with his wife waking up from a dream to find him alive. Criticisms 

flowed naturally, as they often do when writers deploy a retcon: 

Although the notorious “dream season” became the butt of 
legions of jokes, Dallas fans were upset with it because they 
felt cheated. The series’ continuity was radically undermined 
when Pam awoke to discover the deceased Bobby alive and 
well in her shower. Fans invest thought and emotion into 
following the characters from one plot to the next. When this 
flow is disturbed, however, the program’s unity is 
compromised. 
 

Jack Kerwick, A Review of TNT’s “Dallas”, BeliefNet (accessed Sept. 26, 2025).2 

This appeal presents nothing more than an attempt to retcon the Ohio Constitution 

and this Court’s precedents enforcing it as though it were a 140-year dream sequence—all 

to acquire a roughly $1 million windfall for one doctor and his medical practice. The 

audience being cheated and disrespected is Ohio’s population of more than eleven million 

citizens. The People’s investment is the age-old substantive protection of Ohio’s Due 

 
1 Available online at: https://en.wikipedia.org/wiki/Retroactive_continuity  
2 Available online at: https://www.beliefnet.com/columnists/attheintersectionoffaithan
dculture/2013/03/a-review-of-tnts-dallas.html  

https://en.wikipedia.org/wiki/Retroactive_continuity
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Course of Law provision, Ohio Const., art. I, § 16, which they adopted for themselves to 

keep the government from hacking away at their rights, persons, and property. And the 

effort to radically undermine the continuity of the law takes several forms. Defendant-

Appellants, The Cataract Eye Center of Cleveland, Inc. and Gregory J. Louis, M.D. (“Dr. 

Louis” and his “Employer”), make a remarkable ask: ignore the central holdings of this 

Court’s established precedent, including Morris v. Savoy, 61 Ohio St.3d 684 (1991), and 

Arbino v. Johnson & Johnson, 2007-Ohio-6948, and publish a retconned sequel abruptly 

telling a different story about the validity of statutes capping recovery for catastrophic 

injuries. The amici supporting them dig even deeper, exhuming part of the Magna Carta 

with different words than Ohio’s Due Course of Law provision and asking this Court to 

treat its text as the real star of the show. 

But by asking the Court to use its government power to change Ohio’s story of 

precedent, Dr. Louis, his Employer, and their amici make a quite literally Orwellian 

request. To them, it would be fine for this Court to say that Ohio’s Due Course of Law 

provision never gave substantive protection, despite centuries of precedent to the 

contrary. This sort of abrupt, unexplained switch from one legal reality to another is best 

exemplified by the actions of the government in George Orwell’s 1984. When “the Party” 

found it convenient to change reality, it was announced during a rally on the “sixth day of 

Hate Week” that “Oceania was not after all at war with Eurasia. Oceania was at war with 

Eastasia. Eurasia was an ally.” George Orwell, 1984, at 148 (Signet Classic 1960, 

reprinted). Turning the populus’ attention to a new enemy to hate, the speaker “switched 

from one line to the other actually in mid-sentence, not only without a pause, but without 

even breaking the syntax.” Id. at 150. Orwell’s abused protagonist spent the next days 

working around the clock at the Ministry of Truth changing “the political literature” so 
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that “no reference to the war with Eurasia, or the alliance with Eastasia, should remain in 

existence anywhere.” Id. Asking for the Court to revise history with “no admission that 

any change had taken place,” id. at 148, rather than through a lawful amendment to the 

Ohio Constitution, the Defendants and their amici punish Ohioans for paying attention 

to their own governance in the first place. 

Retconning is a tool properly reserved for use in works of fiction. A full merits 

appeal before the Supreme Court of Ohio is neither the time nor place to endure a season-

long dream sequence. This effort to change Ohio’s fundamental law as if it had been 

different all along is just as arbitrary as the caps placed on recovery for those 

catastrophically injured by medical malpractice. This Court should do better by the people 

of Ohio, just as it has consistently done before. Turning to legal authorities, one noted 

jurist has described the practical reality of our system: 

It is something to show that the consistency of a system 
requires a particular result, but it is not all. The life of the law 
has not been logic: it has been experience. . . . The law 
embodies the story of a nation’s development through many 
centuries, and it cannot be dealt with as if it contained only 
the axioms and corollaries of a book of mathematics. In order 
to know what it is, we must know what it has been, and what 
it tends to become. 
 

Oliver Wendell Holmes, Jr., The Common Law, at 1 (Dover Publications Inc. 1991). In 

this Court’s venerable experience, Ohio’s Due Course of Law provision does carry and has 

carried substantive protection against arbitrary and irrational laws. And it does require 

courts to employ a rational relation test with a bit more teeth than the United States 

Supreme Court has recently utilized under the Fourteenth Amendment’s Due Process 

Provision. Precisely because Ohio’s Due Course of Law provision uses different text, it 

makes a great deal of sense that it should apply differently than the federal analogue. And 
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by echoing common-law treatise writers who viewed the right to recover for injury as 

fundamental, the teeth in Ohio’s Due Course of Law provision belong right where this 

Court decided the people had put them more than a century ago. Moreover, faced with 

this view of the law, the people of Ohio have left it in place each time they addressed 

needed amendments to the Ohio Constitution in later years. This Court should affirm the 

lower court rulings on that basis. 

Alternatively, this Court should save the merits for another day and dismiss this 

appeal as improvidently accepted. Much of the argumentation addressed above started 

after the trial court’s ruling, which is the wrong time to start. For the same reasons already 

explained when opposing this Court’s assertion of jurisdiction, the only real risk of judicial 

activism this Court faces would be to relieve Dr. Louis, his Employer, and their amici of 

the obligation to make their arguments in the trial court. Innumerable litigants have lost 

their opportunity to ply this Court with constitutional theories because they forfeited the 

issue below. It would be conspicuous if the substantive legal issues were reached and 

decided in this case—when the influential medical and insurance industries have skin in 

the game—but not in the flood of other cases presenting an identical barrier to review. 

STATEMENT OF THE CASE AND FACTS 

Plaintiff-Appellee John Paganini (“Paganini”) filed suit against Defendants, 

ophthalmologist Gregory Louis, M.D., and his practice, claiming that Louis failed to 

properly diagnose an eye infection called “endopthalmitis” following cataract surgery. 

T.d. 1, Complaint filed November 29, 2022, ¶ 12-16. This lapse led to a loss of vision and, 

ultimately, the death and inevitable removal of Paganini’s left eye. Id. In the Opinion and 

Order on review, the trial court capably summarized the relevant procedural facts: 
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Plaintiff John Paganini prevailed on a medical negligence 
claim tried to a jury. The jury found that the Defendants, Dr. 
Gregory Louis, M.D., and Cataract Eye Center of Cleveland, 
Inc. were liable for negligently failing to diagnose and treat a 
progressing eye infection in Paganini’s left eye following 
cataract surgery. Because of the failure to timely diagnosis 
[sic] this, Paganini lost vision in his left eye. Paganini only 
sought noneconomic damages for the loss of sight in his left 
eye. The jury’s verdict in favor of Paganini was for $1,487,500 
in past and future noneconomic damages. The jury also found 
that Paganini’s injury constituted a loss of a “bodily organ 
system” and a “substantial physical deformity.” 
 

T.d. 152, Opinion and Order filed April 16, 2024 (“Trial Op.”), p. 2. 

I. The trial court properly ruled that the catastrophic noneconomic damages 
caps in R.C. 2323.43(A)(3) are unconstitutional as applied after noting the 
Defendants’ forfeitures. 
 
After the verdict, Paganini asked the trial court not to apply R.C. 2323.43(A)(3), 

arguing that, as applied to him, it violated the Due Course of Law provision in Ohio Const., 

art. I, § 16, consistent with this Court’s decisions in Morris and Arbino. T.d. 126, Plaintiff’s 

Motion to Include in Any Judgment the Full Amount Awarded for Noneconomic 

Damages filed February 6, 2024, p. 4-10. Paganini explained that as a 92-year-old with 

permanent catastrophic injuries, he belongs to the class of “seniors” for whom “damages 

are disproportionately noneconomic due to lower claims for lost income.” Id., p. 1, 8. He 

supplied seven rulings from various trial courts throughout Ohio that determined R.C. 

2323.43(A)(3) cannot pass muster under rational relation review. Id., p. 2-3. Many of 

those decisions simply applied the clear ruling in Morris. Id. And he provided a statutorily 

mandated government study that discovered only 0.32% of medical malpractice cases 

resulted in a verdict for the plaintiff after a trial, with only thirty of those lawsuits between 

2005 and 2019 resulting in a verdict including substantial noneconomic damages that 

would trigger this law. Id., p. 2, 7. The Defendants predictably opposed Paganini’s as-
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applied challenge. T.d. 136. 

The trial court agreed with Paganini on April 16, 2024, giving a “lengthy history 

lesson” on the Due Course of Law protections of the Ohio Constitution and showing that 

“Morris constitutes the law of the State of Ohio” and “controls the outcome of this case.” 

Trial Op., p. 13. Importantly, the trial court noted that Defendants “do not cite to Morris 

and explain how it does not control the outcome of this case.” Id. Consequently, “the legal 

tests” applicable to the case were “not in dispute.” Id., p. 2. Defendants also did not “take 

a position on what kind of challenge this is,” leaving the trial court free to confirm this 

was indeed “an as-applied challenge” based upon “a specific set of facts.” Id., p. 3. Under 

this procedural posture: 

[T]his Court is required to do two things when looking at a 
noneconomic damages cap for medical claims. First, it must 
determine if the legislative findings demonstrate a real and 
substantial relationship between the caps and the general 
welfare of the public. In particular, whether there is actually 
evidence that the cap for catastrophic injuries will reduce 
malpractice insurance rates. Second it must determine 
whether the cap “imposes the cost of the intended benefit to 
the public solely upon those most severely injured.” 
 

Id., p. 15-16. Under that test, the trial court concluded that “Paganini has shown by clear 

and convincing evidence that R.C. 2323.43(A)(3) is ‘unreasonable and arbitrary’ and that 

applying it to him will violate his rights under the due course of law clause.” Id., p. 18. 

In reaching this ruling, the trial court accepted that “the goal of lowering medical 

malpractice insurance rates is related to the general welfare of the public” and “there is a 

substantial relationship between medical malpractice rates and noneconomic damage 

caps as a general matter.” Trial Op., p. 16. The court rejected only that there was “a real 

and substantial relationship between malpractice insurance rates and capping 

noneconomic damages for catastrophic injuries.” (Emphasis added.) Id. While the 
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General Assembly made a “platitudinal” statement of such a finding, the law did not 

“explain how capping noneconomic damages for such a small group of highly injured 

people will effect rates in addition to the cap for other medical claimants.” Id., p. 16-17. 

Relying on Arbino, the court explained that “the more concrete evidence of 

noneconomic damage in catastrophic injury cases” recognized when R.C. 2315.18 was 

enacted, required some explanation “why it was still necessary to limit recovery for this 

severely injured group to lower malpractice rates.” Trial Op., p. 17. Without such 

evidence, it was “unclear how applying the cap to Paganini, given his injury, bears a real 

and substantial relationship to advancing the government interest in lowering 

malpractice insurance rates.” Id. The de minimis statewide impact of R.C. 2323.43(A)(3) 

was its own downfall: “There is no evidence from the legislature that cutting a plaintiff 

like Paganini’s award, or the awards of the one or two similarly situated people a year, 

cuts rates in a meaningful way beyond other reform efforts.” Id. 

On that record, the trial court ruled that it simply needed to apply Morris.3 Trial 

Op., p. 17-18. There, this Court “held that ‘[i]t is irrational and arbitrary to impose the cost 

of the intended benefit to the general public solely upon a class consisting of those most 

severely injured by medical malpractice.’” Id., p. 17, quoting Morris, 61 Ohio St.3d at 691. 

And it was no less arbitrary and irrational, according to the trial court, to do so in the 

context of medical malpractice claims. Id., p. 17-18. Because the trial court was bound to 

follow Morris and Arbino, not even “due deference to the considered judgment and 

factual findings of the General Assembly” could save R.C. 2323.43(A)(3) as applied to the 

 
3 Although Paganini also lodged an equal protection challenge to R.C. 2323.43(A)(3), this 
part of his motion was rejected. Trial Op., p. 19-20. Paganini did not appeal this aspect of 
the trial court’s ruling, and it remains undisturbed. 
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facts of this dispute. Id., p. 18. 

II. The Eighth District Court of Appeals faithfully applied this Court’s 
precedents in its unerring decision affirming the trial court. 
 
Defendants appealed to the Eighth District Court of Appeals, assigning as error: 

“The trial court erred in entering judgment for Paganini and finding R.C. 2323.43(A) 

unconstitutional as applied to Paganini.” Paganini v. Cataract Eye Ctr. of Cleveland, 

2025-Ohio-275, ¶ 1 (8th Dist.). Although Defendants had waived any opportunity to 

assert what kind of challenge this was during the trial court proceedings, the court of 

appeals considered and rejected their new argument that Paganini really raised a facial 

challenge all along. Id. at ¶ 50. Paganini’s argument was “specific to his unusual 

circumstances, namely that the statute requires him to forego 66.4% of the damages 

awarded to him by the jury in order to lower medical-malpractice insurance rates for the 

public’s benefit.” Id. Being “mindful” of the presumption that statutes passed by the 

General Assembly are constitutional, and applying the “the rational-basis test” given by 

this Court for due course of law challenges, the court of appeals affirmed. Id. at ¶ 51-53, 

quoting Arbino, 2007-Ohio-6948, at ¶ 49. Considering and applying this Court’s 

numerous precedents declaring which kinds of noneconomic damages caps are and are 

not valid, including Morris and Arbino, the court of appeals concluded that R.C. 

2323.43(A)(3) violated the Due Course of Law Provision in Ohio Const., art. I, § 16. Id. at 

¶ 54-67. 

The court of appeals echoed the trial court’s concerns. It was “not clear from the 

legislative findings” or the legislature’s “ongoing study” on the impact of R.C. 

2323.43(A)(3) “how the cap on noneconomic damages for catastrophic injuries will have 

any impact in reducing malpractice insurance rates since there have been so few cases 
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involving these types of injuries.” Paganini at ¶ 63. Since the General Assembly had only 

discovered thirty cases to which the law could have applied to between 2005 and 2019, 

and because there was no indication in the legislature’s study “how many of these cases 

involved catastrophic injuries,” the court of appeals agreed that “the legislative findings 

fail to demonstrate a real and substantial relationship between the capping of 

noneconomic damages for catastrophic injuries and malpractice insurance rates.” Id. at 

¶ 64. Just as the trial court had, the court of appeals applied Morris and affirmed the trial 

court’s ruling. Id. at ¶ 65-67. 

Defendants then appealed to this Court, which accepted jurisdiction. 

ARGUMENT 

The Court accepted one proposition of law for review: 

PROPOSITION OF LAW: THE “HARD LIMIT” ON 
RECOVERABLE NONECONOMIC LOSS IN R.C. 
2323.43(A)(3) THAT APPLIES TO SERIOUS OR 
“CATASTROPHIC INJURIES” DOES NOT VIOLATE THE 
“DUE COURSE OF LAW” PROVISION IN ARTICLE I, 
SECTION 16 OF THE OHIO CONSTITUTION AND IS, 
THEREFORE, CONSTITUTIONAL. 
 

Defendant’s Memorandum in Support of Jurisdiction filed Mar. 17, 2025, p. 7; 

05/27/2025 Case Announcements, 2025-Ohio-1846, p. 2. The Court should reject this 

false proposition, which is untethered from history, precedent, and reality. While limits 

on noneconomic damages have been upheld in the past, those limits enjoyed clear and 

express legislative findings and made exceptions for the most seriously injured Ohioans. 

Here, R.C. 2323.43(A)(3) is propped up by a bare legislative record and makes no 

exception for catastrophic injuries. Having forfeited all the arguments now raised on 

appeal to this Court, Dr. Louis and his employer did not come close to establishing the 

purported errors for which they seek mere correction. The lower court followed binding 
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age-old precedent, and no amount of effort can twist that into the specter of legal error. 

Consequently, this appeal does not belong before this Court. The Eighth District’s 

scrupulous obedience to precedent should be affirmed if this Court does not take the more 

procedurally proper step of dismissing the dispute as improvidently allowed. 

I. This Court’s longstanding precedents were capably applied by the Eighth 
District Court of Appeals, and the result squarely comports with art. I, § 16 
of the Ohio Constitution. 

 
Since the beginning, this Court has drawn on the Due Course of Law Provision, 

Ohio Const., art. I, § 16, as a source of power to invalidate legislative enactments contrary 

to the Ohio Constitution. Rutherford v. M’Faddon (1807) (Tod, J., concurring) in 

Pollack, Ohio Unreported Judicial Decisions Prior to 1823, Part II, 86-87 (1952).4 This 

judicial tradition has transcended centuries and finds its roots in the notion that, “Ohio is 

a sovereign state and . . . the fundamental guaranties of the Ohio Bill of Rights have 

undiminished vitality,” even in the face of more restrictive federal interpretations of the 

United States Constitution. Direct Plumbing Supply Co. v. City of Dayton, 138 Ohio St. 

540, 545 (1941). 

Accordingly, a legislative enactment is invalid on Due Course of Law grounds if 

(1) it fails to bear a “real and substantial” relation to “health, safety, morals or [the] 

general welfare of the public” or (2) it is “unreasonable or arbitrary.” Mominee v. 

Scherbarth, 28 Ohio St.3d 270, 274 (1986); accord Brandt v. Pompa, 2022-Ohio-4525, 

¶ 28 (2022). In applying the rational relation test, this Court must delve into the 

legislative record to review the General Assembly’s findings. Arbino v. Johnson & 

Johnson, 2007-Ohio-6948, ¶ 49 (“[W]e must examine the record to determine whether 

 
4 Available online at: https://www.law.csuohio.edu/sites/default/files/lawlibrary/
ohioconlaw/SupCtofOHOpinionsHistoricalComment-Rutherfordv.McFaddon.pdf  

https://www.law.csuohio.edu/sites/default/files/lawlibrary/​ohioconlaw/SupCtofOHOpinionsHistoricalComment-Rutherfordv.McFaddon.pdf
https://www.law.csuohio.edu/sites/default/files/lawlibrary/​ohioconlaw/SupCtofOHOpinionsHistoricalComment-Rutherfordv.McFaddon.pdf
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there is evidence to support such a relationship.”). Application of a constitutional 

standard presents “a question of law appropriate for de novo review.” DuBose v. 

McGuffey, 2022-Ohio-8, ¶ 15. 

A. Damages caps like R.C. 2323.43(A)(3) have a tempestuous history 
before this Court. 
 

While this Court has not yet reviewed R.C. 2323.43(A)(3)’s damages cap, it has 

developed a rich body of applicable precedent by reviewing similar caps enacted by the 

General Assembly over the years. Thus, this Court—like the Eighth District Court of 

Appeals below it—must follow a well-trodden path. 

The first step on this path was Morris v. Savoy, 61 Ohio St.3d 684 (1991). In 

Morris, this Court considered a 1975 law “setting a $200,000 cap on general damages 

that may be awarded for medical malpractice.” Id. at 686. The Court employed Ohio’s 

rational relation test and struck the cap down as a violation of the Due Course of Law 

Provision. Id. at 691. The cap, it concluded, violated both prongs of the rational relation 

test. Id. at 691. 

First, there was doubt that the law was tethered to its purpose. The Court was 

“unable to find, either in the amici briefs or elsewhere, any evidence to buttress the 

proposition that there is a rational connection between awards over $200,000 and 

malpractice insurance rates.” Id. at 690. Instead, it found persuasive a decision from the 

Texas Supreme Court that drew on a study showing that “less than .6 percent of all 

[medical malpractice] claims brought were for more than $100,000.” Id.; see Lucas v. 

United States, 757 S.W.2d 687, 691 (Tex. 1988). The majority further relied on a 1987 

study by the Insurance Service Organization finding that “savings from various tort 

reforms, including a $250,000 cap on noneconomic damages, were ‘marginal to 
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nonexistent.’” Id. In the end, this Court opined that, while “evidence may exist” linking 

damages caps to malpractice insurance rates, the matter “would require a second trip to 

the General Assembly.” Id. 

Second, and unrelated to the empirical shortcomings, the Morris Court doubted 

the rationality of the General Assembly’s decision. The Court agreed with an observation 

by the Ninth District Court of Appeals, that it is “‘irrational and arbitrary to impose the 

cost of the intended benefit to the general public solely upon a class consisting of those 

most severely injured by medical malpractice.’” Id. at 690-91, quoting Nervo v. Pritchard, 

No. CA-6560, at 8 (9th Dist. June 10, 1985). While the General Assembly may legislate 

for the common good, it may not sacrifice the wellbeing of the most vulnerable people in 

our state at the altar of medical (or legislative) convenience. The fact that the General 

Assembly was ostensibly animated by a desire to respond to the recoveries won by some 

victims of serious medical malpractice did not justify the legislature in placing a hard limit 

on recoveries for catastrophic injuries. 

What are the takeaways from Morris? First, if the General Assembly wants to 

impose a damages cap, it must support that cap with substantive factual findings. The 

legislature may not rest comfortably on its laurels, declaring a collective “because we said 

so.” Second, a damages cap may not target those most severely injured by medical 

malpractice. The Due Course of Law Provision protects those who suffer catastrophic 

injuries against the reduction of their noneconomic damages recoveries without good 

reason. 

Move to the second step on the path: Arbino v. Johnson & Johnson, 2007-Ohio-

6948. With Morris on the books, the proponents of damages caps took the “second trip” 

to the General Assembly that this Court prescribed. Morris, 61 Ohio St.3d at 690. The 
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result was a new law that limited recovery in tort for noneconomic damages to “the greater 

of (1) $250,000 or (2) three times the economic damages up to a maximum of $350,000, 

or $500,000 per single occurrence.” Arbino at ¶ 28. However, a plaintiff who suffered a 

catastrophic injury—i.e., “[p]ermanent and substantial physical deformity, loss of use of 

a limb, or loss of a bodily organ system,” or “[p]ermanent physical functional injury that 

permanently prevents the injured person from being able to independently care for self 

and perform life-sustaining activities”—could recover “limitless noneconomic damages.” 

Id. at ¶ 28, 60. Unsurprisingly, this new damages cap made its way before this Court, 

again on a Due Course of Law challenge. Applying the rational relation test and the 

principles of Morris, this Court ultimately upheld the new cap.  

It is critical to understand why the Arbino Court reached a different result than the 

Morris Court. First, this Court commended the General Assembly for its extensive factual 

investigation. Where the legislative record in Morris was threadbare, the legislative 

record supporting the new damages cap in Arbino was substantial. See Arbino at ¶ 53. 

Instead of legislating in the dark, the General Assembly compiled “specific evidence” that 

drew “a clear connection” between the damages cap and the public interest and was 

“tailored to maximize benefits to the public while limiting damages to litigants.” Id. at 

¶ 56-57, 61. As such, the damages cap survived the first prong of rational relation analysis. 

Second, the Arbino damages cap allowed for “limitless noneconomic damages” for those 

most severely injured. (Emphasis added.) Id. at ¶ 60. This decision rested on a legislative 

finding that “the benefits of noneconomic-damages limits could be obtained without 

limiting the recovery of individuals whose pain and suffering is traumatic, extensive, and 

chronic, and by setting the limits for those not as severely injured at either $250,000 or 

$350,000.” Id. at ¶ 61. That decision created a significant distinction from the damages 
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cap struck down in Morris. Arbino at ¶ 59-60. And this distinction was “rational and 

based on the conclusion that catastrophic injuries offer more concrete evidence of 

noneconomic damages and thus calculation of those damages poses a lesser risk of being 

tainted by improper external considerations.” Id. at ¶ 72. 

The lessons from Arbino are just as clear as those from Morris. The General 

Assembly’s evidence must be specific and it must uncover some reason to believe there is 

a connection between the means it adopts in limiting noneconomic recovery and the ends 

it seeks to accomplish with such a law. And the General Assembly avoids enacting an 

irrational and arbitrary cap on noneconomic damages by permitting catastrophically 

injured plaintiffs to recover unlimited noneconomic damages.  

The most recent step on the path was Brandt v. Pompa, 2022-Ohio-4525, which 

showed how the bedrock authorities enforcing Ohio Const., art. I, § 16, are applied. In 

Brandt, this Court revisited the same damages cap it upheld in Arbino, this time on an 

as-applied challenge to the reduction of a sex-offense survivor’s noneconomic damages 

recovery. The Court struck down the cap as applied to the “the most severely and 

permanently psychologically injured” plaintiffs. Brandt at ¶ 31. Though the Court 

considered the same statute with the same legislative findings, it reached the opposite 

conclusion for this narrow slice of the public. This Court emphasized the fact that 

“[p]sychological injuries are not included in the permanent-injury exception to the 

compensatory-damages caps for noneconomic loss.” Id. at ¶ 30. That is, individuals who 

suffer catastrophic psychological injuries were not entitled to recover “limitless 

noneconomic damages.” Id. at ¶ 31, quoting Arbino at ¶ 60. That the statute limited the 

plaintiff’s noneconomic damages recovery to $250,000 was fatal—the “rational basis of 

the statute found by this court in Arbino [was] eliminated.” Brandt at ¶ 31. 
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Consider what Morris, Arbino, and Brandt teach when read together. Morris and 

Arbino hold that the first hurdle a law limiting noneconomic damages must clear to 

survive rational relation review is the General Assembly’s compilation of meaningful 

evidence to support the real and substantial relationship between the cap and the public 

interest. Brandt teaches that, even when the legislative record contains sufficient 

evidence that such a law makes rational sense in general, a law may not work irrationally 

on a subset of Ohio’s citizens. The General Assembly’s failure to allow the small number 

of plaintiffs suffering catastrophic psychological injuries to recover complete 

noneconomic damages was an unreasonable and arbitrary act. The legislature may 

properly limit tort recoveries for ordinary injuries, but the Due Course of Law Provision 

limits its power to stand between a catastrophically injured plaintiff and full recovery. 

B. Applying the principles of Morris, Arbino, and Brandt, R.C. 
2323.43(A)(3) lacks a rational relation and violates Ohio Const. art. I, 
§ 16. 

 
The General Assembly has placed a substantial limit on the recovery of 

noneconomic damages that applies in the worst-of-the-worst medical malpractice cases. 

In 2003, the legislature enacted R.C. 2323.43(A)(3). The statute limits noneconomic 

damages in medical malpractice cases to “five hundred thousand dollars for each 

plaintiff” when the plaintiff has injuries like those suffered by Plaintiff Paganini—a now 

93-year-old man who lost an eye after a physician’s error. R.C. 2323.43(A)(3). In the 

General Assembly’s estimation, the pain and suffering that he has experienced and will 

continue to endure from losing a critical bodily organ is worth not a penny more. Can this 

stand? 
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1. R.C. 2323.43(A)(3) fails to bear a real and substantial relationship to 
the general welfare. 
 

The first step is to consider whether the General Assembly’s factual investigation 

established a real and substantial connection between catastrophic injuries like the one 

Paganini suffered and medical malpractice insurance rates. To justify R.C. 2323.43, the 

General Assembly offered three-and-a-quarter pages of factual findings. Am.Sub.S.B. No. 

281, Section 3, 149 Ohio Laws, Part II, 3,848-3,851 (“Uncodified Law”). 

These factual findings are better than the blank record in Morris, but not by much. 

Many of the General Assembly’s findings are conclusory and only a handful relate to the 

catastrophic damages cap itself. For example, the record concludes without support that, 

“Medical malpractice litigation represents an increasing danger to the availability and 

quality of health care in Ohio.” Uncodified Law, § 3(A)(1). Many other findings in the 

three-and-a-quarter page legislative record have nothing to do with damages caps. E.g., 

id., § 3(A)(6)(a)-(f) (discussing the statute of repose for medical malpractice claims). 

Where there are relevant, evidence-supported findings, they are inapplicable to 

cases involving catastrophic injuries. The bulk of the legislature’s findings deal with the 

mine‑run of medical malpractice claims. See id., § 3(A)(3)(a) (ruling out medical 

malpractice insurers’ investments as a source of rate-hikes); id., § 3(A)(3)(b) (assigning 

blame to high awards in medical malpractice actions); id., § 3(A)(3)(c) (finding that some 

Ohio physicians were considering leaving the state); id. § 3(A)(3)(d) (finding that rates 

have increased even though “sixty-one per cent” of “claims filed against individual 

practitioners” are dropped or dismissed); id. § 3(A)(3)(e) (noting that states with 

noneconomic damages caps sometimes have a lower rate of malpractice insurance 

premium increase). These findings lend some support to R.C. 2323.43(A)(2), which sets 
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a noneconomic damages cap for cases involving non-catastrophic injuries. But R.C. 

2323.43(A)(2) is not at issue in this dispute. 

Critically, none of the legislature’s evidence-supported findings touch specifically 

on the relationship between malpractice insurance rates and recoveries in cases involving 

the kind of catastrophic injuries defined in R.C. 2323.43(A)(3)(a) and (b). For example, 

take the legislative finding that “the average award to plaintiffs has risen dramatically” 

despite a “relatively constant” number of such disputes, such that payments to plaintiffs 

“at or exceeding one million dollars have doubled in the past three years.” Uncodified 

Law, p. 3848, § 3(A)(2). This finding does not parse out the difference between economic 

and noneconomic damages or say which kind contributed to such seven-figure verdicts, 

nor does it disaggregate catastrophic injuries from any others. Appellants and their amici 

gain no ground by relying on such general findings to support the more specific cap on 

recovery for catastrophic injury cases. 

The only finding that relates to the cap on noneconomic damages for catastrophic 

injury cases is threadbare. The entirety of the General Assembly’s discussion of R.C. 

2323.43(A)(3) is as follows:  

The distinction among claimants with a permanent physical 
functional loss strikes a reasonable balance between potential 
plaintiffs and defendants in consideration of the intent of an 
award for noneconomic losses, while treating similar 
plaintiffs equally, acknowledging that such distinctions do not 
limit the award of actual economic damages. 

 
Uncodified Law, § 3(A)(4)(a). This Court’s holdings in Morris, Arbino, and Brandt 

cannot be read to allow the General Assembly to enact a damages cap with nothing more 

than an empty incantation of fact. Indeed, the decisions in Arbino and Brandt rest upon 

a contradictory legislative finding, made only two years later in 2005, that this same kind 
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of rational balance was struck by a law that did not limit noneconomic recovery for 

catastrophically injured plaintiffs at all. Arbino, 2007-Ohio-6948, at ¶ 2, 61; Brandt, 

2022-Ohio-4525, ¶ 31. Having made such contradictory factual findings within such a 

short timeframe and in directly analogous contexts, the legislature’s claim that a 

limitation on the noneconomic damages available to the most severely injured medical 

malpractice victims “strikes a reasonable balance between . . . plaintiffs and defendants” 

is neither “specific,” “clear,” nor “tailored.” Arbino, at ¶ 56-57, 61. 

Likely cognizant that it needed additional information to survive a legal challenge, 

the General Assembly provided for ongoing fact finding. It created the Ohio Medical 

Malpractice Commission to study the effects of the damages caps, investigate the issues 

surrounding medical malpractice, and submit a report of its findings to the General 

Assembly. Uncodified Law, § 4(A)-(B). The effect of catastrophic injury recoveries on 

medical malpractice insurance rates was revealed only after years of inconclusive results 

and another statute ordering yet another study of the issue. See Ohio Medical Malpractice 

Commission, Interim Report of the Ohio Medical Malpractice Commission (accessed 

Sept. 10, 2025)5 (finding that “the impact of Senate Bill 281 on the Ohio medical liability 

market cannot be assessed” because many of the malpractice cases that would be 

impacted were still pending); R.C. 3929.302 (ordering the Ohio Department of Insurance 

to collect additional data). In the end, the Ohio Department of Insurance revealed that 

only 0.32% of medical malpractice cases ended with a plaintiff’s verdict, and of those, only 

thirty cases between 2005 and 2019 in which a jury returned a verdict for a medical 

malpractice plaintiff were in excess of the damages cap. Ohio Department of Insurance, 

 
5 Available online at: https://dam.assets.ohio.gov/image/upload/insurance
.ohio.gov/Documents/03-09-04InterimReport.pdf  

https://dam.assets.ohio.gov/image/upload/insurance.ohio.gov/Documents/03-09-04InterimReport.pdf
https://dam.assets.ohio.gov/image/upload/insurance.ohio.gov/Documents/03-09-04InterimReport.pdf
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Ohio 2019 Medical Professional Liability Closed Claim Report (accessed Sept. 10, 2025) 

(“2019 Report”).6 

Without weighing into the morass of studies that Appellant and amici offer—most 

of which are not Ohio-specific—this Court should simply conclude that the General 

Assembly’s bald assertion that “[t]he distinction among claimants with a permanent 

physical functional loss strikes a reasonable balance between potential plaintiffs and 

defendants” is not enough to support R.C. 2323.43(A)(3). Uncodified Law, § 3(A)(4)(a). 

On its own, this finding fails to establish a real and substantial relationship between 

recoveries for catastrophic medical malpractice injuries and medical malpractice 

insurance rates. 

Even if this Court does decide to wade into the statistical thicket, it should weigh 

heavily the results of the Ohio-specific study that the General Assembly itself mandated. 

If a law covering 0.6% of all medical malpractice claims had too small an impact upon the 

medical malpractice insurance market as explained in Morris, then the fact that only “.32 

percent of medical-malpractice claims result in a plaintiff’s verdict” in Ohio annihilates 

any justification for capping such verdicts. See Paganini, 2025-Ohio-275, at ¶ 64 (8th 

Dist.); Morris at 690. That “there have only been 30 cases between 2005 and 2019 in 

which a jury returned a verdict for a plaintiff in a medical malpractice action that was in 

excess of the statutory caps on damages” is fatal. Id. The law does nothing but take from 

the pockets of those few who are most injured by medical negligence, resulting in no 

noticeable impact on the insurance market. 

  

 
6 Available online at: https://dam.assets.ohio.gov/image/upload/insurance.ohio.gov
/Legal/Reports/Documents/2019ClosedClaimReport.pdf  

https://dam.assets.ohio.gov/image/upload/insurance.ohio.gov/Legal/Reports/Documents/2019ClosedClaimReport.pdf
https://dam.assets.ohio.gov/image/upload/insurance.ohio.gov/Legal/Reports/Documents/2019ClosedClaimReport.pdf
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2. R.C. 2323.43(A)(3) is unreasonable and arbitrary. 
 

Apart from being supported by an insufficient factual record, R.C. 2323.43(A)(3) 

is also unreasonable and arbitrary. By targeting a vanishingly small number of severely 

injured plaintiffs for the economic benefit of the insurance industry, R.C. 2323.43(A)(3) 

violates the Due Course of Law Provision. 

One clear commandment has consistently navigated its way through this Court’s 

damages-cap jurisprudence: it is “‘irrational and arbitrary to impose the cost of the 

intended benefit to the general public solely upon a class consisting of those most severely 

injured by medical malpractice.’” Morris at 690-91, citing Nervo, No. CA-6560, at 8 (9th 

Dist.). This Court articulated this principle in Morris, carried it through Arbino, and 

applied it just three years ago in Brandt. Nothing has changed in the meantime. 

The availability of uncapped noneconomic damages for those most seriously 

injured makes the difference. This Court upheld a damages cap in Arbino because the 

General Assembly left available “limitless noneconomic damages” for catastrophically 

injured medical malpractice plaintiffs. Arbino at ¶ 60. Conversely, this Court struck down 

a damages cap in Brandt as applied to “the most severely and permanently 

psychologically injured” because the General Assembly failed to allow for “limitless 

noneconomic damages” for them. Brandt at ¶ 31. And each of those decisions faithfully 

followed this Court’s ruling in Morris, where it was determined that the legislature lacks 

a rational basis to save the medical and insurance industries from their own problems by 

sending the bill to those seeking recovery for the worst medical malpractice injuries. 

The same result is warranted in this case without declaring any more law or 

retconning the law after it has already been written in clear terms. The R.C. 2323.43(A)(3) 

cap limits the noneconomic damages recovery for catastrophically injured medical 
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malpractice plaintiffs. This Court need not weave itself into analytical knots at the behest 

of the Defendants and amici. A straightforward application of Morris, Arbino, and Brandt 

seals the lid on R.C. 2323.43(A)(3)’s coffin firmly shut as applied to this and similar cases. 

C. The Defendants forfeited their contrary arguments that this Court’s 
precedents were misapplied. 

 
The Eighth District faithfully applied this Court’s precedents when ruling based 

upon the foregoing considerations that R.C. 2323.43(A)(3) is unconstitutional as applied 

to Paganini. Paganini, 2025-Ohio-275, at ¶ 64 (8th Dist.). The primary thrust of the 

Defendants’ effort here, however, is to argue that the court of appeals “misapplied” 

various decisions this Court has issued, including Morris and Arbino. Defendants’ Merit 

Brief, p. 22-24. These arguments were notably forfeited in the trial court. The “legal tests” 

applicable to the case were “not in dispute” because Defendants did not “cite to Morris 

and explain how it does not control the outcome of this case.” Trial Op., p. 2, 13. 

Failing to make an argument in the lower courts forfeits any opportunity to make 

that same argument anew in a higher court. State v. Gwynne, 2019-Ohio-4761, ¶ 10-11; 

State v. Rue, 2020-Ohio-6706, ¶ 64; State v. Hickman, 2024-Ohio-5747, ¶ 23, fn. 2. Not 

even the State itself can escape that rule. Id. And while claims of civil plain error would 

not be worth this Court’s time anyway, the Defendants did not make any to the Eighth 

District that could be revived here. Paganini, 2025-Ohio-275, at ¶ 14, 37, 39-40, 42-43, 

46, 48 (8th Dist.) (cataloguing the Defendants’ assignments of error and arguments on 

appeal). This Court should not relieve the Defendants of the cardinal obligation on 

appeal—to preserve issues below before raising them on review. How Morris applies 

should therefore be “barred from further consideration” in this dispute. E.g., Rue, 2020-

Ohio-6706, at ¶ 64. 
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Otherwise, Defendants nitpick the lower court rulings rather than raise any new or 

novel legal issues. For example, they try to analogize the concerns for subjectivity in 

noneconomic damages underpinning R.C. 2323.43 to those addressed in Arbino. 

Defendants’ Merit Brief, p. 17-19. But this effort falls flat because the result in Arbino 

turned in predominant part on the legislative decision to create an exception that allowed 

full recovery for catastrophically injured plaintiffs. As Chief Justice Moyer explained for 

the majority, “catastrophic injuries offer more concrete evidence of noneconomic 

damages and thus calculation of those damages poses a lesser risk of being tainted by 

improper external considerations.” Arbino, 2007-Ohio-6948, at ¶ 72. This was the 

legislature’s own finding, made merely two years after R.C. 2323.43(A)(3) capped the 

same class of noneconomic damages, so long as a medical professional caused them. Id. 

at ¶ 61, 72. And yet, when a jury decides the value of catastrophic injuries, that number 

does not hinge on how the injury was caused. 

Defendants further argue that the lower courts could not fairly rely upon the 2019 

Report because it says it “is not intended to be used to evaluate past or current medical 

professional liability insurance rates.” 2019 Report, p. 2; see Defendants’ Merit Brief, p. 

21. It is simple enough to point out that this document does not say it cannot be used in a 

court to evaluate the impact of the law by which it was mandated. Put more simply, we 

are not evaluating insurance rates in this dispute. But what a novel concept—may the 

author of a document simply say in it, “don’t use me” for any given purpose and expect 

jurists to pay obeisance? In any case, the Defendants did not lodge such an objection in 

the trial court, where evidentiary objections are forfeited unless they are expressly made. 

E.g., State ex rel. Chuvalas v. Tompkins, 83 Ohio St.3d 171, 173-174 (1998). Indeed, 
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Defendants did not respond to the impact of the 2019 Report at all until they filed their 

brief here. The attack on this evidence, undeveloped below, must be rejected too. 

II. Most Ohio courts that have considered the constitutionality of R.C. 
2323.43(a)(3) have struck it down for one reason or another. 

 
By affirming the Eighth District, this Court would not be alone. Numerous Ohio 

judges have held that R.C. 2323.43(A)(3) is constitutionally infirm when applied to 

catastrophically injured plaintiffs. Lyon v. Riverside Methodist Hospital, 2025-Ohio-

2991 (10th Dist.); Bruns v. Beacon Orthopaedics & Sports Medicine, Ltd., Hamilton C.P. 

No. A2300496 (Jul. 2, 2025), attached at Apx. 0001; Haggins v. Biyani, Franklin C.P. 

No. 19CV-1804 (July 8, 2022) attached at Apx. 0006; Metts v. Nationwide Children’s 

Hospital, Franklin C.P. No. 14 CVA-03-2543 (Dec. 11, 2018), attached at Apx. 00016; 

Woessner v. The Toledo Hospital, Lucas C.P. No. CIO201201614 (May 30, 2014),7 

attached at Apx. 00037; Sexton v. Medical Oncology/Hematology Associates, Inc., 

Montgomery C.P. Nos. 06-785 and 06-5369 (Dec. 4, 2008), attached at Apx. 00045; 

Mead v. Wilt, Franklin C.P. No. 05CVA01-864, p. 9 (Mar. 4, 2008), attached at Apx. 

00053; Wells v. Call, Summit C.P. No. 2008-09-6782 (Nov. 23, 2010), attached at Apx. 

00063; see Wargo v. Susan White Anesthesia, Inc., Cuyahoga C.P. No. CV-08-653779 

(Oct. 30, 2009), attached at Apx. 00074. Courts in several other states and territories 

have likewise declared noneconomic damage caps to be unconstitutional for due process 

reasons. N. Broward Hosp. Dist. v. Kalitan, 219 So.3d 49, 58-59 (Fla. 2017) (rejecting 

under rational relation review); Balboni v. Ranger Am. of the V.I., Inc., 70 V.I. 1048, 

1098-1103 (2019) (same). 

 
7 The final judgment in Woessner was reversed on alternative grounds in Woessner v. 
Toledo Hosp., 2016-Ohio-5764 (6th Dist.), without disturbing the constitutional due 
process analysis that is now pertinent to this dispute. 
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There is nothing particularly controversial about favorable constitutional rulings 

like these. And yet, in the few instances where a trial court rejects arguments like 

Paganini’s, the typical decision rejects them without any detailed analysis or explanation. 

E.g., Love v. Meadowbrook Healthcare, LLC, Hamilton C.P. No. A2304456 (Aug. 29, 

2025), attached at Apx. 00081. This Court should follow the far greater weight of 

authority permitting those suffering the most profound injuries as a result of medical 

malpractice to recover full noneconomic damages. 

III. Arguments about whether Paganini’s constitutional challenge was facial or 
as-applied were forfeited, and they are beyond the scope of this appeal. 
 
There are three unavoidable problems with the Defendants’ argument that 

Paganini’s constitutional arguments were “really a facial attack” because he “challenges 

the statute’s reduction of damages in all circumstances.” Defendants’ Merit Brief, p. 9. 

They are wrong for one, but Defendants also forfeited these arguments below, and this 

Court did not consider or accept a proposition of law embracing the line between facial 

and as-applied attacks on a law. These impediments cut to the heart of the appeal. 

Starting with the proper as-applied challenge, the Eighth District reasonably 

agreed with Paganini and the trial court that his case was unique and did not represent a 

facial attack on R.C. 2323.43(A)(3). Paganini, 2025-Ohio-275, at ¶ 50 (8th Dist.). There 

is no dispute that Paganini is a permanently and substantially deformed 93-year-old man, 

who lost a bodily organ system. As he argued at every phase, “the statute requires him to 

forego 66.4% of the damages awarded to him by the jury in order to lower medical-

malpractice insurance rates for the public’s benefit.” Id.; see T.d. 126, Plaintiff’s Caps 

Mtn., p. 1. And as a senior citizen, the statute has an “especially adverse effect” on him, as 

his “damages are disproportionately noneconomic due to lower claims for lost income.” 
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T.d. 126, p. 8. Consequently, it is quite obviously wrong to argue that “Paganini never 

identified a particular factual context applicable to him as required.” Defendants’ Merit 

Brief, p. 12. Paganini does not seek to have the statute invalidated for anyone younger, 

less-seriously injured, or less-significantly burdened. While courts often avoid drawing 

bright lines in grey areas raising policy concerns, this is anything but a grey area. The 

Court can easily recognize that losing the greater bulk of recovery due to the specific facts 

of a case is extreme enough to set this case apart from other instances, where a smaller 

downward adjustment might not offend any constitutional provisions. 

Courts often decline to draw a bright line in this way while nonetheless recognizing 

that a line has been crossed. For example, when ruling that there must be a meaningful 

limit on punitive damages under due process principles, the Supreme Court has 

“consistently rejected the notion that the constitutional line is marked by a simple 

mathematical formula, even one that compares actual and potential damages to the 

punitive award.” BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 582 (1996); TXO Prod. Corp. 

v. All. Resources Corp., 509 U.S. 443, 458 (1993). Adopting a basic rule of reasonableness 

under any given set of circumstances and referencing past cases holding that a ratio 

between punitive and economic damages of “not more than 10 to 1” had been acceptable, 

the Court determined that a line had been crossed where “the ratio is a breathtaking 500 

to 1.” Gore at 582-583. In this same way, the Eighth District did nothing more than 

recognize a line would be crossed if 66.4% of Paganini’s recovery were denied to him. As 

the line would have been crossed, there was no need to pick a precise dollar amount where 

the constitutional limits might be violated. And that sets this case apart from others, 

where the math will be less egregious. Why would constitutional line-drawing suddenly 
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work any differently than it has for the defense bar when the plaintiffs’ bar finally acquires 

relief in analogous ways? 

Quite recently, the Tenth District Court of Appeals reached a similar result when 

assessing whether R.C. 2323.43(A)(3) was constitutionally valid, both facially and as 

applied to a discrete set of circumstances. Lyon v. Riverside Methodist Hosp., 2025-Ohio-

2991, ¶ 30-35 (10th Dist.). The facial challenge was rejected because the panel could 

“envision a scenario where the noneconomic damages are close to the $500,000 cap such 

that a minimal reduction would be reasonable and not arbitrary to curtail the rising costs 

of healthcare to benefit the general public.” Id. at ¶ 30. But because the plaintiff in that 

dispute would suffer “a 57.4 percent reduction in damages” if the caps applied, the law 

was “unreasonable and arbitrary” in her particular case, especially when considering her 

“age and the severity of her injuries.” Id. at ¶ 33-34. The Eighth District was able to set 

this case apart from the flock in the same way, and it did not err in doing so.  

Moreover, this dispute takes place in the present, not the world as it stood in 2003 

when R.C. 2323.43(A)(3) was adopted. Paganini’s request to be relieved of the limits 

imposed by this law was properly decided based upon lessons learned from a legislatively 

mandated study. In that way, Paganini has not argued and does not assert that the statute 

could never apply in any other case. It is beyond the scope of this dispute whether the 

statute could be valid as to those injured by medical negligence before the 2019 Report, 

and it is conceivable that suits seeking recovery for such injuries are still winding their 

way through the lower courts. This may not have been the basis for the Eighth District’s 

ruling that Paganini lodged a facial challenge. Paganini, 2025-Ohio-275, at ¶ 50 (8th 

Dist.). But Ohio courts, including this one, are duty bound to affirm on any “alternative 

grounds” that may exist. See State ex rel. Jones v. Hogan, 2021-Ohio-3567, ¶ 8. 
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Historically, this Court “will not reverse a correct judgment” even if the lower court 

reached a proper decision for different reasons. State ex rel. Neguse v. McIntosh, 2020-

Ohio-3533, ¶ 10; State ex rel. Green v. Wetzel, 2019-Ohio-4228, ¶ 6; State ex rel. Evans 

v. Scioto Cnty. Common Pleas Court, 2018-Ohio-4696, ¶ 5; State ex rel. Pruitt v. 

Cuyahoga Cty. Court of Common Pleas, 2010-Ohio-1808, ¶ 1. Paganini’s challenge was 

based upon new evidence obtained through legislative efforts, which cuts strongly against 

the economic findings the legislature made without the benefit of its own mandated study. 

As a result, there are temporal limits to Paganini’s constitutional arguments that 

distinguish too many earlier cases for this to be a true facial challenge. 

Regardless, Defendants forfeited any argument about whether Paganini’s 

constitutional challenge was facial or as-applied by failing to make one to the trial court. 

Trial Op., p. 3. They provided lots of authority about the differences between such 

challenges in the “Standard of Review” section of their memorandum, admitted that “the 

line between facial and as-applied challenges is often blurry,” and then wholly failed to 

take a position on which kind this case presented. T.d. 136, p. 11-13. They even conceded 

that a successful as-applied challenge to a law would “prevent its future application in a 

similar context,” undermining any argument that a constitutional ruling might facially 

invalidate a law merely by serving as precedent in many, but not all, other cases. Id., p. 

12; see Defendants’ Merit Brief, p. 13. In these ways, the trial court properly reflected that 

the Defendants did not “take a position on what kind of challenge this is.” Trial Op., p. 3. 

The difference between a facial or as-applied challenge should therefore be “barred from 

further consideration” in this dispute. E.g., Rue, 2020-Ohio-6706, at ¶ 64. 

Had there been a preserved issue regarding the kind of challenge presented, it is 

still conspicuous that Defendants never offered a related proposition of law. This is an 
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indication that they truly seek correction of a perceived error having nothing to do with 

the accepted proposition of law. That is no reason for review before this Court. If the law 

is so clear that a facial challenge attacks all applications of a statute while an as-applied 

challenge merely addresses “the specific plaintiff and particular circumstances of the 

litigation,” as Defendants argue, then there is nothing new for this Court to do but apply 

well-settled precedent. See Defendants’ Merit Brief, p. 9-11. And what utility will another 

rehashing of these threshold constitutional standards serve the state of Ohio, especially 

given the trial court’s faithful recognition and application of the existing precedents? See 

Trial Op., p. 2-3. Moreover, if there was a procedural error in application of the distinction 

between as-applied and facial constitutional challenges, that would be a reason to avoid 

the substantive constitutional issue contemplated by the only proposition of law that the 

Court did accept. This ill-conceived appeal truly does not belong before this Court. 

IV. The medical establishment’s flawed amicus effort was highly coordinated, 
and yet in another more prominent way, wildly uncoordinated. 
 
All of the usual amici have appeared in support of the community of medical 

tortfeasors. But whatever plans they had for a well-timed attack on the decision below, 

these interested parties collectively tripped over themselves right out of the starting gate. 

Start with the direct tension between the arguments of amici8 over the text of 

Article I, Section 16 of the Ohio Constitution. Retconning it, Ohio Attorney General Dave 

Yost argued as amicus curiae that the Ohio’s Due Course of Law Provision has never 

carried any substantive protection against irrational and arbitrary statutes because it 

 
8 The amici also argue against the Defendants, who have conceded that for “a due process 
challenge, in the absence of an infringement on a fundamental right, Ohio courts proceed 
with rational basis review.” Defendants’ Merit Brief, p. 14. Their tepid reaction, offering 
to “not object to their arguments,” does not minimize the concession. Id., p. 15, fn. 1. 
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strictly enshrined the protections of Clause 40 of the Magna Carta. AG’s Brief, p. 6-9. 

Calling on notable common-law scholars Coke and Blackstone, the Attorney General even 

argued: “When Clause 40’s language showed up in Ohio’s first Constitution, it carried 

along these interpretations from legal scholars that all early-nineteenth century lawyers 

would have been familiar with.” Id., p. 8. But as amicus Ohio Association of Civil Trial 

Attorneys capably explained, Clause 40’s language did not actually ‘show up’ in Ohio’s 

Constitution. Merit Brief of Amicus Curiae Ohio Association of Civil Trial Attorneys filed 

Aug. 12, 2025 (“OACTA’s Brief”), p. 10, fn. 2. In reality, Lord Edward Coke “reinterpreted 

this chapter” to mean something far more substantial. Id. In the end, it was Lord Coke’s 

words and theories, not the words of King John at Runnymede, that made it into Ohio’s 

Constitution, in 1802, 1851, and later revisions. Id., p. 7, fn. 1; see AG’s Brief, p. 6-9. 

As the amici forcefully stress, “pedigree matters” for the text of Ohio’s fundamental 

charter. OACTA’s Brief, p. 10. Yet none of them accept that Ohio turned Lord Coke’s 

understanding of what due course of law meant into fundamental law, not the earlier texts 

he bravely expanded upon. The Attorney General almost gets there, interjaculating that 

“all early-nineteenth century lawyers would have been familiar with” the works of Coke 

and Blackstone. AG’s Brief, p. 8. That is perhaps the best reason that the “framers of 

Ohio’s second constitution” did not need to discuss or expound upon the substantive 

protections they retained in Ohio’s Due Course of Law Provision. Id., p. 16; see State ex 

rel. Diewald v. Bur. of Sentence Computation, 2024-Ohio-5567, ¶ 21 (DeWine, J., joined 

by Deters, J., concurring in judgment only.) (“the final-order requirement is silently 

assumed throughout the debates of the 1912 Constitutional Convention” because it was 

the key principal “that drove the 1912 judicial amendments”). They would have been self-

evident at the time, and that is ample reason to doubt the Attorney General’s position. 
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Lord Coke was well-known as an early activist in support of the judiciary’s 

authority to adjudge the rationality of legislation: “[W]hen an Act of Parliament is against 

Common right and reason, or repugnant, or impossible to be performed, the Common 

Law will control it, and adjudge such Act to be void.” Bonham v. College of Physicians, 77 

Eng. Rep. 638 (C.P. 1610) (Coke, C.J.). Just as some on this Court understood as early as 

1807, Lord Coke thought the phrase ‘due course of law’ imparted broad powers of judicial 

review over the conduct of other governmental actors, including to prevent “‘oppression 

of the subjects’” in general. Boyer, “Understanding, Authority, and Will”: Sir Edward 

Coke and the Elizabethan Origins of Judicial Review, 39 Boston Coll.L.Rev. 43, 81-82 

(1997), quoting Bagg’s Case, 77 Eng. Rep. 1271, 1277-78 (K.B. 1615); compare Rutherford 

(Tod, J., concurring) in Pollack, Part II, at 86-87. This “oppressive” effect of arbitrary and 

irrational laws has long justified “judicial review” under due course of law principles in 

this state, fully consistent with Coke. E.g., Stanton v. State Tax Comm., 114 Ohio St. 658, 

669-672 (1926); State Bd. of Health v. City of Greenville, 86 Ohio St. 1, 21-24 (1912); 

Direct Plumbing Supply Co. v. City of Dayton, 138 Ohio St. 540, 544-546 (1941). 

Frequently relying on the due course of law principle, Lord Coke aimed his effort 

at keeping the law rational and reasonable: 

It cannot be denied, in the end, that Coke acted in the belief 
that courts could strike down statutes which offended the 
common law— that is, which the judges in their wisdom found 
unreasonable. Nor can it be denied that Coke understood fully 
what he was doing. He wrote out the relevant passage from 
Bonham’s Case, in two different manuscripts, in his own 
hand—a fact that suggests he understood what his words 
might unleash.” (Emphasis added.) 
 

Boyer at 85. And so has this Court, for a very long time. In 1882, the Court deployed Ohio’s 

Due Course of Law Provision as authority when ruling that “it is not within the power of 
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the legislature to abridge the period within which an existing right may be so asserted as 

that there shall not remain a reasonable time within which an action may be commenced.” 

(Emphasis added.) Lafferty v. Shinn, 38 Ohio St. 46, 48 (1882). The Court simultaneously 

recognized a previous case in which it honored the legislature’s power to adopt limitations 

periods. Id. Just as it had been for Lord Coke, due course of law was about whether 

government power had been deployed rationally and reasonably, not just whether it had 

been deployed at all. Accord Direct Plumbing Supply Co., 138 Ohio St. at 546 (“[T]he final 

decision upon these questions of reasonableness and degree of interference-and the final 

setting of the balance between public welfare and private right-must in any system of 

constitutional government be the function of the judicial arm of government.”). 

These principles hold true to the present era. While the Defendants and their amici 

have not compiled a list of authorities this Court would have to overrule to hold otherwise, 

it would at least include rejecting the dissenting opinion in Brandt, 2022-Ohio-4525. 

There, the unanimous Court could all agree that Ohio’s particular form of substantive 

rational relation review falls within the judicial powers afforded by Article I, Section 16 of 

the Ohio Constitution. Id. at ¶ 28, 35-36; Id. at ¶ 55-58 (Kennedy, Fischer, and DeWine, 

JJ., dissenting.). With such recent clarity in the law, a change is unwarranted. 

In these ways, the substantive protections of Ohio’s Due Course of Law Provision 

are at least on equal footing with the often-applied presumption of constitutionality. Soon 

after this Court came into existence and first asserted the power of judicial review, it 

decided to adopt a presumption that statutory law and fundamental law were consistent 

with one another. Brandt, 2022-Ohio-4525, at ¶ 82-83 (Fischer, J., dissenting.). As Ohio’s 

people amended the Constitution again and again since, they never asserted that this 

Court should apply anything but a presumption of constitutionality. See Id. at ¶ 84-88. 
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And yet, this Court could have been required by constitutional amendment to apply the 

exact opposite presumption or no presumption at all. Since the people did nothing of the 

sort, the Court properly continued on its path, uninterrupted by the citizenry, consistent 

with precedent. Id. 

Although the original public meaning of constitutional text certainly matters, so 

does this kind of interconstitutional acquiescence. Mazzone & Tecimer, 

Interconstitutionalism, 132 Yale L.J. 326, 378-389 (2022). When subsequent 

amendments to a state constitution retain language that has been given a particular 

meaning by the judiciary without rejecting that interpretation, the judicial meaning is 

effectively incorporated. Id.; see Diewald, 2024-Ohio-5567, at ¶ 17-21 (DeWine, J., joined 

by Deters, J., concurring in judgment only.) (“[T]he final-order requirement persisted 

through the 1912 amendments to the Ohio Constitution. There is simply no evidence that 

those amendments departed from the longstanding final-order requirement.”). 

For all of the separation-of-powers arguments lodged by the various amici, none 

of them pay any lip service to Ohio’s first and primary branch of government: the People. 

See State ex rel. Bray v. Russell, 89 Ohio St.3d 132, 135 (2000). Over centuries now, 

Ohio’s citizens have amended their fundamental charter time and time again. AG’s Brief, 

p. 16-17. They have never once pushed back on the judicial power of rational relation 

review that this Court recognized in Article I, Section 16 of the Ohio Constitution. After 

the Lochner Era closed following W. Coast Hotel Co. v. Parrish, 300 U.S. 379, 391 (1937), 

Ohio still did not take action through a constitutional amendment to reject this Court’s 

views about the judicial authority to invalidate arbitrary and irrational laws. And this 

state’s population can surely be credited with an awareness of that watershed change, 

since it was a rejection of legal principles and political views espoused by Cincinatti’s own, 
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Chief Justice and former President of the United States, William Howard Taft. The 

Attorney General can argue only that this Court should not “continue linking its 

substantive-due-process cases to the discredited Lochner line of cases” by ignoring the 

greater historical context in years following “the thirteenth century.” AG’s Brief, p. 6, 26. 

In the statutory context, this Court would similarly presume from legislative 

silence that its decisions interpreting the law had been correct all along. Bulkley v. 

Stephens, 29 Ohio St. 620, 622 (1876). When this Court is wrong about the text of a 

statute, “a response from the legislature” can be expected. E.g., Shay v. Shay, 2007-Ohio-

1384, ¶ 25. Why would this Court give any less significance to the People’s silence in the 

face of innumerable judicial decisions exerting substantive rational relation review under 

Ohio’s Due Course of Law Provision? Even now, Ohio’s citizens and its General Assembly 

share the authority to trigger various processes to amend the Constitution. Ohio Const., 

art. XVI, § 1-3; R.C. 3519.01. In fact, Ohio recently amended Article I, § 9 of its 

Constitution through a legislatively initiated ballot issue in reaction to the constitutional 

ruling in DuBose, 2022-Ohio-8, showing that this political process should be trusted to 

operate without this Court’s intervention. 2022 Sub.H.J.R. No. 2; 2022 H.B. No. 607. 

With these well-established and often-utilized powers, which could be used to reject what 

this Court has said about Article I, Section 16 of the Ohio Constitution, why is this Court 

the first stop on the amici’s quest instead of the last? Judicial restraint demands better. If 

the General Assembly dislikes the existing balance of powers, it can ask Ohio for change. 

After concluding its dark séance with the attendees at Runnymede, the Attorney 

General makes too much of the framers’ decision to include a “due course of law” 

provision instead of a “due process” clause. AG’s Brief, p. 9-12. The true explanation for 

the framers’ choice is much simpler, and it does not involve reference to the annals of the 
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Magna Carta. Instead, the “best explanation” for the framers’ choice to include a “due 

course of law” provision instead of a “due process” clause was that “‘due course of law’ 

was a well-established and familiar provision, and that ‘due process of law’ was not.” See 

Steven H. Steinglass & Gino J. Scarselli, The Ohio State Constitution, at 120 (2d ed. 2022). 

When Ohio drafted its first constitution, no other state constitution included a “due 

process” clause. Id. It overreads history to suggest that the decision to mirror those other 

states’ constitutions reflects a premeditated choice to protect procedure but discard 

substantive judicial review for rationality. And in any case, this Court rejected the idea 

that the framers were worried about guaranteeing process alone. The Due Course of Law 

provision has always been “much broader than the due process clause of the Fourteenth 

Federal Amendment” precisely because “any arbitrary, oppressive, or unjust act” by the 

government “gives ground for judicial review.” Stanton, 114 Ohio St. at 670-671. 

This Court should reject the haphazard effort of amici, which it should be noted 

again, started here. Any bigger constitutional arguments like those made by amici were 

likewise forfeited in the trial court, where the Defendants failed to make them. But 

perhaps most importantly, the conservative approach would be to more carefully wait for 

those properly empowered to change Ohio’s constitution to do what the amici ask. If this 

Court has been wrong for decades and centuries about what due course of law has meant, 

the legislature and citizens could have pushed back. They still could. But they have not. 

This Court should wait to see whether the People chart out “a better path,” AG’s Brief, p. 

2, instead of disrupting the political process through abrupt judicial change. Anything else 

would be to correct perceived mistakes that were made so long ago they now form the 

bedrock of Ohio’s constitutional story. A sequel that changes the whole story will interfere 

with the political process, not correct it. 
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V. This appeal should be dismissed as improvidently allowed. 
 
Finally, this Court should seriously consider rejecting this appeal for many of the 

reasons expressed above. It would be a seriously impactful event for this Court to turn on 

a dime after centuries of consistent application of constitutional precedent. But to do so 

when such arguments were never made in the trial court and the appealing party has 

asked for error correction at most would be outrageous. The matter should be dismissed 

as improvidently accepted. 

CONCLUSION 

For all the foregoing reasons, this Court should dismiss this appeal as 

improvidently accepted or, in the alternative, affirm the sound decision and judgment of 

the Eighth District Court of Appeals. Costs should be borne by Defendant-Appellants Dr. 

Louis and The Cataract Eye Center of Cleveland, Inc. 

Respectfully submitted, 

/s/ Todd Petersen   
Susan E. Petersen, Esq. (#0069741) 
Todd E. Petersen, Esq. (#0066945) 
PETERSEN & PETERSEN 
 
Attorneys for Plaintiff-Appellee,  
John Paganini 

/s/ Louis E. Grube   
Louis E. Grube, Esq. (#0091337) 
FLOWERS & GRUBE 
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ENTER, I ' 

ENTERED 

JUL O 2 2025 THE COURT OF COMMON PLEAS 

HAMILTON COUNTY, OHIO 

CIVIL DIVISION 

HON. WENDE C. CROSS 

THE CLERK SHALL SERVE NOTICE 

TO PARTIES PURSUANT TO CIVIL 

RULE 58 WHICH SHALL BE TAXED 

AS COSTS HEREIN. 

TYLER BRUNS, 

Plaintiff, 

Case No. A 2300496 

! FOR COURT USE ONLY

IC -JUDGE WENDE C. CROSS 
v. 

. s.c. .5 I Line#: ___ _ 

BEACON ORTHOPAEDICS & 
SPORTS MEDICINE, LTD, et al. 

JUDGMENT ENTRY 

Defendants. 

This matter came on for a jury trial on May 19, 2025 and concluded on June 9, 2025. 

Appearing on behalf of Plaintiff was Attorney Daniel Moore and Attorney Kelly Thye. 

Representing Defendant Mohab Foad, M.D. and the Beacon Defendants 1 were Attorney David 

Lockemeyer and Attorney Bill Paliobeis. Attorney Michael Lyon represented Defendants Sai 

Gundavarpu and Seven Hills Anesthesia, LLC. 

The Plaintiff presented evidence and rested their case. The Defendants presented evidence 

and rested their case. 

After deliberation, the jury responded to interrogatories and returned verdicts finding as 

follows: 

1) Judgment in favor of Plaintiff Tyler Bruns against Defendants Beacon
Orthopaedics Surgery Center, LLC and Beacon Orthopaedics & Sports Medicine,
Ltd.;

2) Judgment in favor of Defendant Mohad Foad, M.D. against Plaintiff Tyler Bruns;

3) Judgment in favor of Defendants Sai Gundavarpu, M.D. and Seven Hills
Anesthesia against Plaintiff Tyler Bruns; and

1 The Beacon Defendants consist of Beacon Orthopaedics Sports Medicine, Ltd. and Beacon Orthopaedics Surgery 
Center, LLC. 
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THE COURT OF COMMON PLEAS 

CUYAHOGA COUNTY, OHIO

Lauren Wargo CASE NO. CV-08-653779

Plaintiff

Vs. MEMORANDUM OF

OPINION AND ORDER ON 

SUSAN WHITE ANESTHESIA, INC., et al. POST JUDGMENT

Defendants. MOTIONS

Gaul, D:

I. Defendant’s Motion for Judgment Notwithstanding the Verdict on Plaintiffs 

Claims for Punitive Damages and Defendant’s Motion for New Trial

After review, the Court finds Defendants’ Motions for New Trial and Judgment 

notwithstanding the Verdict not well taken and therefore denied.

The Court properly considered the issue of bifurcation under Rule 42(B) of the Ohio 

Rules of Civil Procedure which places the issue of bifurcation within the Court’s 

discretion. Defendants’ reliance on Revised Code 2315.21(B) is misplaced because 

bifurcation is a procedural matter and therefore Rule 42(B) controls. See Barnes v. Univ. 

Hosp, of Cleveland, 2006-Ohio-6266 (Ohio App 8th Dist. 2006). Because the issues of

Defendant Michelow’s malpractice, fraud, and concealment were factually intertwined in 

this case, the Court finds that it exercised appropriate discretion in denying the Motion to 

Bifurcate.

The Court further finds that the jury verdict of $425,000 in punitive damages was 

based upon sufficient evidence of fraud, deceit and conduct which demonstrated actual 

malice on the part of defendant Michelow. The Court, therefore, denies Defendants’

Motion for New Trial.
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The Court also denies Defendants’ Motion for Judgment Notwithstanding the

Verdict. The Court finds that the Plaintiff provided sufficient proof at trial of all the 

elements of fraud and concealment in that Defendant Michelow concealed material facts 

regarding the cause of the fire in an effort to avoid liability. This conduct supported the 

jury’s finding set forth in the jury’s answers to the interrogatory in which the jury 

concluded that Defendant Michelow acted with actual malice and thereby awarded 

punitive damages.

II. Defendant’s Motion to Reduce Punitive Damages Pursuant to R.C. 2315.21 

The Court now considers Defendants’ Motion to Apply the Statutory Cap on 

Punitive Damages set forth in Revised Code 2315.21(D)(2). This statute purports to 

cap punitive damages in an amount limited to two times the amount of compensatory 

damages awarded to the Plaintiff. However, where the Defendant is a small employer 

or an individual the statute further limits the amount of punitive damages to “the 

lesser of two times the amount of compensatory damages awarded to the Plaintiff 

from the Defendant or ten percent of the employer or individual’s net worth when the 

tort was committed up to a maximum of $350,000.00.”

The statute denies the right to jury trial of Plaintiffs who sue “small employers or 

individuals” and violates the Plaintiffs right of equal protection. Because the right to 

jury trial is inviolate, the jury’s’ award of punitive damages should not be disturbed 

unless it fails to meet the constitutional standards set forth by the United States 

Supreme Court. This statute, however, totally ignores the finding of the jury which 

in this case awarded less than half of the compensatory damages which it awarded in 

2
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rendering its verdict for punitive damages. The Court finds that this statute violates 

the Plaintiff’s right to a jury trial.

The Court further finds that a review of the legislation resulting in the enactment 

of Revised Code 2315.21(D)(2) does not reveal any factual or rational support for 

treating small employers different from large employers. The Court notes that for 

large employers the cap is two times compensatory damages whereas for small 

employers the cap is lesser of two times compensatory damages, or ten percent of the 

Defendants’ net worth not to exceed $350,000.00. The General Assembly’s 

statement regarding the rationale for the limits set forth in Revised Code 

2315.21(D)(2) fails to establish the distinction between large and small employers or 

individuals created by this subsection. By creating a distinction based upon whether 

the Defendant is a small employer or an individual rather than a large employer, 

Revised Code 2315.21(D)(2) is broader than necessary to accomplish the legislature’s 

perceived goals and, therefore, does not survive the strict scrutiny review required in 

addressing equal protection issues. The Court further finds that it also fails under a 

rationale basis review and, therefore, holds that the application of the statute is 

unconstitutional when applied to the jury’s verdict in this case. See Conley v. Shearer 

64 Ohio St. 3d 284 (1992); Morris v. Savoy, 61 Ohio St. 3d 684 (1991).

The Court, therefore, denies Defendants’ Motion to Vacate the May 8, 2009 

Judgment Entry regarding punitive damages and denies Defendants’ Motion to 

Reduce the Punitive Damage Verdict.
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HI. Defendant’s Motion to Enforce Cap on Non-Economic Damages

After review, the Court finds Defendants’ motion to enforce Cap on non- 

Economic Damages not well taken and therefore denied.

In Defendants’ Motion to Vacate the May 8, 2009 Judgment Entry in favor of 

Plaintiff, Defendants seek to reduce the jury’s award of non-economic damages in the 

amount of $830,000.00 to the “$500,000.00 statutory cap on non-economic 

damages.” In response Plaintiff argues that Revised Code 2323.43, the statutory 

provision which caps non-economic damages in medical malpractice cases at 

$500,000.00, is unconstitutional as applied to the Plaintiff.

The Court finds that the duly empanelled jury in this case after hearing all of the 

evidence awarded Plaintiff the exact sum which her counsel requested for non­

economic damages for the injuries that she sustained. The sum of $830,000.00 is not 

argued by the Defendants to be unreasonable or excessive or against the manifest 

weight of the evidence. Rather, the Defendants are simply requesting that this Court 

reduce the jury’s award to the statutory cap.

The Court notes that the issue of the constitutionality of the statutory cap on non­

economic damages and its application to the jury verdict in this case has not 

previously been decided in this case. While the Plaintiff requested in a pretrial 

motion that the cap be declared to be unconstitutional prior to the jury verdict, the 

Court could not have addressed at that time whether a jury’s’ verdict of non­

economic compensatory damages in excess of the cap is constitutionally permissible.

The Court finds that Revised Code 2323.43 is unconstitutional as applied to the 

Plaintiffs jury verdict for non-economic damages in this case. The statutory cap as 

4
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applied to the Plaintiff violates Article I, Section V of the Ohio Constitution which 

mandates that the right to by jury shall be inviolate. See Sorrell v. Thevenir, 69 Ohio 

St.3d 415, 421 (1994), and State ex rel. Ohio Academy of Trial Lawyers v. Sheward 

86 Ohio St.3d 451,492 (1999).

The Court recognizes that in Arbino v. Johnson & Johnson, 116 Ohio St.3d 468 

(2007) the Ohio Supreme Court concluded that Revised Code 2315.18, the non­

economic damage cap statute which applies to non-medical malpractice tort cases 

was constitutional and did not violate the right to a jury trial. But Arbino only 

addressed the issue of whether the non-economic damage cap was facially 

unconstitutional and did not reach the issue of whether it could pass constitutional 

muster as applied to a particular jury verdict, which is the issue in this case.

Furthermore, the Court finds that the statutory cap applied to non-medical 

malpractice tort cases, Revised Code 2315.18, is different from the medical 

malpractice statutory cap contained in Revised Code 2323.43 in that Revised Code 

2315.18 does not cap non-economic damages which are awarded to the Plaintiff for 

permanent or catastrophic injuries.

The Court further finds that Revised Code 2323.43 is unconstitutional because it 

violates the Plaintiffs right to equal protection because it unfairly discriminates 

between medical malpractice victims and victims who suffer similar injuries as a 

result of tortious conduct not committed in the malpractice arena.

The Court, therefore, finds that the application of Revised Code 2323.43 to the 

Plaintiff is an unconstitutional denial of a right to jury trial and a denial to the right of 

equal protection and therefore denies Defendants Motion to vacate the May 8, 2009 

5
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judgment entry and further denies Defendants’ Motion to Enforce the Cap on Non- 

Economic Damages.

IV. Plaintiffs Motion for Prejudgment Interest.

After review, the Court herby grants plaintiffs motion for prejudgment Interest. From 

the testimony adduced at the evidentiary hearings on 07/02/2009 and 08/25/2009 and the 

respective motions of the parties, the Court awards prejudgment interest in the amount of 

$45,941.56.

An award of Prejudgment interest is within trial court’s sound discretion. Central 

Trust Co. v. Warburg, 104 Ohio App.3d 186 (Ohio App. 1st Dist. 1995); Cincinnati Ins. 

Co. v. First Natl. Bank, 63 Ohio St.2d 220, 226 (Ohio 1980); Huffman v. Hair Surgeon, 

Inc., 19 Ohio St.3d 83, 87 (1985).

The Supreme Court of Ohio in Kalain vs. Smith, 25 Ohio St.3d 157 (1986) held “a 

party has not ‘failed to make a good faith effort to settle’ under R.C 1343.03 (C) if they 

have (1) fully cooperated in discovery proceedings, (2) rationally evaluated his risks and 

potential liability, (3) not attempted to unnecessarily delay any of the proceedings and (4) 

made a good-faith monetary settlement offer or responded in good faith to an offer from 

the other party.”

The Court finds that Defendants Contemporary Cosmetic Surgery, Inc. and Bryan 

Michelow, M.D. through their counsel, and as orchestrated by The Doctor’s Company, 

failed to timely respond to Plaintiffs reasonable settlement demands and failed to 

adequately and in good faith evaluate this claim and thereby failed to communicate a 

good faith offer or to negotiate a settlement in this case in good faith.

6
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The Court, therefore, finds that pursuant to the criteria set forth in Kalain vs. Smith, 25 

Ohio St.3d 157 (1986) and Moskovitz v. Mt. Sinai Medical Center, 69 Ohio St.3d 638 

(1994) the Plaintiff is entitled to prejudgment interest of $45,941.56 from 01/08/2007, the 

date defendants and insured had notice of the claim, to 05/08/2009, the date of judgment. 

V. Defendant’s Motion for Remittitur

Finally, the Court addresses the Defendants’ Motion for Remittitur. This motion 

requests that the Court reduce the jury’s finding of economic loss from $41,359.02 to 

$11,359.02. The Court finds that the Plaintiff presented evidence of past medical bills of 

$11,359.02 and also presented evidence that the Plaintiff would be required to seek future 

medical care for her injuries. The jury, therefore, properly awarded the sum of 

$30,000.00 for her future medical costs and, therefore, the Court denies Defendants’ 

Motion for Remittitur.

IT IS SO ORDERED

Dated
OCT 3 0 2009

SERVICE

Copies of theyforegping Order were sent via U.S. mail to all counsel of record this 

date: /©/’^c)/o‘7 zn
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